ADVOCATING FOR CHANGE IN EUROPEAN AND NATIONAL PATENT LAWS:
A Guide for Action
The Problem 
Traditionally, seeds and plants have been common public resources. Farmers and breeders have worked on cultivating cultivated plant diversity for thousands of years, each building upon the diversity cultivated by previous generations and in an open access system that fostered innovation. This situation has drastically changed in the last decades: Now the largest seven seed companies control over 60% of the global seed market. The “Big Four” (Bayer, Corteva, ChemChina/Syngenta, BASF) control more than 50% (ETC Group 2020). 

Patents play an important role in this concerning tendency: The patents system, originally created with the intent to boost technical inventions, is being abused by big players of the seed industry. Originally, plants and animals were not patentable, as they were not viewed as technical inventions. After a big push by the industry in international trade law, it became possible to patent genetically modified plants and animals. Some limitations were still provided, acknowledging the difficulty of distinguishing between a discovery and an invention in life sciences, and also looking at the specificities of agricultural production. That is why conventional plants and animals are considered to be produced by “essentially biological processes” by political decision makers, and are in theory not patentable, just like plant varieties themselves. These principles are enshrined in the European Patent Convention, the EU Directive on biotechnological inventions, and the upcoming unitary patent system.

However, patent attorneys of the seed industry actively search and exploit loopholes in interpretations of these texts, and the industry increasingly claims patents on conventional plants and animals. Patent applications target whole characteristics (instead of plant varieties), small gene variants, plants produced by random mutagenesis[footnoteRef:2], or mix genetically modified plants with conventional ones. Today, we estimate that there are around 300 patents which include conventional plants, and more than 1.500 in the application pipeline in Europe. But one patent can include thousands of gene variants and affect dozens of varieties. It can also include claims that impact the whole food chain. For example, a patent that does not solely claim the barley seed itself, but the breeding process, the brewing process, the malt and the beer. This means that numerous actors along the food and agricultural production chain need the patent holder’s authorization to carry on their activities, whether it is about breeding new varieties, cultivating crops, malting or brewing beer. Such a far-reaching monopoly blocks access to genetic diversity for small breeders and farmers. Even before a patent is granted, it creates legal uncertainty, with small breeders without legal departments being unable to navigate the complex patent landscape which affects them. They should not have to: Patents on conventional patents should not exist and the abuse of patent law must be stopped now! [2:  In random or non-targeted mutagenesis, seeds are exposed to external influences/stress factors such as x-rays or neutron rays, UV light, cold and heat shocks or other mutagens (substances that change the genetic material). This results in changes in the DNA sequence (mutations) that can have a wide variety of effects on the properties of the plant.] 


Current examples of patents on plants:
 
· a patent on corn with improved digestibility (KWS);

· three patents on barley and beer with changed quality or taste (Carlsberg and Heineken; several more patent applications in pipeline);
 
·  a patent on watermelons with bushy growth (Nunhems/BASF);
 
·  a patent on lettuce plants whose seeds germinate at elevated temperatures (above 22 degrees) (Rijk Zwaan Zaadteelt);

· ten patents on tomatoes with resistance to Tomato Brown Rugose Fruit Virus (not yet granted, Bayer/Seminis, BASF/Nunhems and Rijk Zwaan).

What needs to change to stop patents on conventional plants and animals?
There are two important aspects in patent law: One is “patentability”, e.g. what can we patented in the first place. Here, conventional seeds, plants and animals should be exempt. The second aspect is the “scope”, how far the patents can reach, e.g. if a patent on a genetically modified seed also impacts the whole food chain or seeds with the same properties. For both aspects, the patent system is currently misused, and needs clear interpretation.

Legally speaking, the definition of “essentially biological processes” must include all breeding processes used in conventional breeding, including random mutagenesis, so that the exceptions to patentability remain meaningful. All products coming from such processes must also not be patented, including parts of plants/animals, and genetic information. 

The “scope” of what the patents protects is quite large, as it grants so-called “absolute product protection”. This means that a patent on a plant or animal derived from a technical process extends to all conventionally bred plants with the same characteristics. Therefore, there also need to be limitations in national law on the scope of patents that are granted on plants resulting from technical processes to ensure the patent protection does not “reach through” to hamper conventional plant breeders. They must ensure that researchers and breeders can operate freely with conventional seeds. Furthermore, links should be made with existing international obligations on the conservation, equitable and sustainable use of biodiversity, such as the disclosure of the origin of genetic material used in the patented invention, in order to support the fight against biopiracy.
In Europe, patents are mostly granted by the European Patent Office (EPO), which is an organisation of 38 countries, and not an EU institution, as it also includes countries such as Switzerland. National laws are important for these discussions, as are the European Union institutions. All relevant authorities and politicians need to be informed about the use of patent law, and the escalating blocking of access to genetic diversity, our foundation for food security. Together, they must close the loopholes and stop patents on conventional plants and animals. Changing national legislation is the most effective path to triggering change at the European level to ensure the prohibition on patents on conventional breeding is actually enforced.  
Why are national laws important?
The general patentability conditions and exceptions that relate to living organisms are found in international law (TRIPS Agreement) and European instruments, such as the European Patent Convention, EC Directive 98/44 on the protection of biotechnological inventions, and EU Regulation 1257/2012 that establishes the Unitary Patent System. However, these texts still need to be echoed in national legislation. 
National patent laws are also important as they set the exact scope of protection granted by patents, whether these are granted by national or European patent offices. Patents are always enforced in national jurisdictions. Although the main provisions of the EU Directive on the protection of biotechnological inventions are very often transposed as they are in national legal orders, national laws can further take into account the specificities of inventions that relate to seeds, plants, and animals, and counter some of patents’ potential detrimental effects on seed and food systems.
National patent laws cannot contradict international and European laws, but they can add details on the scope of patent protection, or further define the rights and obligations of patent holders. There is a considerable margin of maneuver that could be utilised. National patent laws cannot change the general conditions upon which patents are granted (patentability) but they can provide some important details on these conditions. For instance, they can further clarify the exceptions to patentability that relate to essentially biological products and processes. They can also restrict the rights of patent holders in view of other applicable policies such as biodiversity conservation, clarify the outlines of concepts such as the research exception, or add certain layers of obligations to applicants, such as the disclosure of the origin of genetic material. In short, they are interesting tools to further exploit the flexibility that exists within European patent law, especially regarding the patenting of seeds.
What can you do at national level? Best practices for core demands 
The ideal national law: inspiration from work on Austrian patent law
In this chapter, we outline a best practice law, based on experiences of changing the patent law in Austria and other countries. It can serve as a foundation for talks with national decision makers and are a good starting point for such demands. Should the discussion in your country become more technical, we have contact details of experts who can support you at the end of this document. But already asking for such changes can make an important impact!
A good-practice national patent law achieves the following goals:
Patentability / Definition of essentially biological process 
Patents may not be granted for plant and animal varieties, essentially biological process for the breeding of plants or animals, or the plants or animals obtained exclusively by such methods, as well as for the parts/cells of plants and animals obtained exclusively by essentially biological process for the breeding of plants or animals.
A process for the breeding of plants and animals is essentially biological if it entirely based on national phenomena such as crossing, election, non-targeted mutagenesis or naturally occurring, random genetic changes (even if it includes an additional step of a technical nature serving to enable or assist the performance of the steps of the sexual crossing of whole genomes or the subsequent selection of plants or animals).
Limitations on the effect of a patent
The rights conferred by a patent shall not extend to the use of biological material for cultivation and multiplication, but also for the purpose of breeding, or discovering and developing other plant varieties.
The rights conferred by a patent which concerns plants or animals do not extend to plants or animals with the same specified trait, which were obtained exclusively by essentially biological processes for the production of plants and animals, as well as not to material derived from that biological material through propagation or multiplication. 
Austria: Proposed Amendment to the Austrian Patent Law (presented on 1 March 2023) 
*Changes to the law are marked in yellow and pink
As you can see below, the current draft law reflects (due to be adopted in summer 2023) most of the aspects for the ideal patent law above. However, some compromises were necessary as part of the political process. We propose to start your demands without these compromises, but rather use the Austrian example as inspiration, where a law could land after negotiations with the government. 
The compromises (marked in pink) added in Austria were: 1) Adding that the law is only applying to parts/cells of plants and animals if they can be regenerated to plants or animals; and 2) Restriction of the amendments to agricultural, forestry or horticultural purposes. (According to the European law, this is not necessary, the exception from patentability includes all plants and animals).
	Unofficial Translation auf AT patent law proposal

	§2 (2) Patents are not granted for plant and animal varieties and for essentially biological process for the breeding of plants or animals and the plants or animals obtained exclusively by such methods, as well as for the parts of plants and animals obtained exclusively by essentially biological process for the breeding of plants or animals if they can be regenerated to plants or animals.
A process for the breeding of plants and animals is essentially biological if it entirely based on national phenomena such as crossing, election, non-targeted mutagenesis or naturally occurring, random genetic changes. 

2a) Paragraph 2 sentence 1 shall be without prejudice to the patentability of inventions, 
a) which concern a microbiological or other technical process or a product obtained by means of such a process, where a microbiological process means any process in which microbiological
material is used, an insertion into microbiological material is made, or resulting in microbiological material
b) which concern plants or animals, which were produced using non-targeted mutagenesis for other than agricultural, forestry or horticultural purposes.
.

	§22 (1) …
(1a) The rights conferred by a patent do not extend to the use of biological material for the purpose of breeding, discovering and developing a new plant variety.
(1b) The rights conferred by a patent which concerns plants or animals do not extend to plants or animals with the same specified trait, which were produced independently from the patented biological material and with essentially biological processes, as well as not to biological material derived from that independent biological material through propagation or multiplication. However, this does not apply for plants or animals, which were produced with essentially biological processes in the sense of § 2 (2a) (b).
Explanatory Notes (1b):
A breeder fulfils the requirement of independence also, when he uses plant varieties of third parties (including of the patent holder) exclusively obtained from essentially biologically processes. Plants or animals exclusively obtained from essentially biologically processes are already excluded from patentability according to § 2 (2) and cannot be “patented biological material” in the sense of this provision. The exemption in § 2 (2a) (b) (see the explanatory notes lines 1 to 4) regarding the patentability of inventions, which concern plants or animals, which were produced using non-targeted mutagenesis for other than agricultural, forestry or horticultural purposes will be taken into account separately. 



Other Existing Best Practices in National patent laws of EPO Members
We outline examples from across different members of the EPO system that reflect the flexibility that can be used at national level to alleviate the issues faced with patents on seeds, plants and animals on different topics: patentability criteria, scope of patent protection, limitation of patent rights, and biodiversity-related provisions. They are less ambitious than the best practice laws above, so are not recommended as the only demands for amendments – any change to national law can diverge or go beyond these examples. But they will be useful to show policymakers that some states have already adopted provisions that alleviate the detrimental impacts of patents on seeds and plants.
	PATENTABILITY CRITERIA & EXCEPTIONS (Plant varieties, essentially biological processes & processes)
Some national patent laws further develop the exceptions to patentability that exist in European legal instruments, and align these to wider policy goals, such as biodiversity conservation or the specificities of agricultural production.

	Italy 
Article 45 : (4) & 81-quinquies of  Industrial Property Code (Legislative Decree No. 30 of February 10, 2005, as amended up to Legislative Decree No. 34 of May 19, 2020)
 
	The national patent law directly prohibits the patenting of plant varieties registered in the national register of biodiversity of agricultural and food interest as well as the varieties from which produce products characterized by the trademarks of protected designation of origin, protected geographical indication or traditional specialties guaranteed and from which traditional agri-food products derive.
The national law does not allow the patenting of simple DNA sequences or partial sequences, unless the indication and description of a function useful for the evaluation of the industrial application requirement is provided and that the corresponding function is specifically claimed. 

	France
Art. 611-19 of the Intellectual Property Code
	Products obtained exclusively by essentially biological processes include the elements that constitute these products and the genetic information they contain, and are not patentable. 

	SCOPE OF PATENT PROTECTION & INFRINGEMENT
Even though the European texts provide quite a large scope of protection for patents on biotechnological inventions, some national laws have added limitations to the effects of patent protection in the field of biology and more specifically agriculture.


	France
Art. 613-2-3 of the Intellectual Property Code
	Patent protection on biological material with specific properties does not extend to biological materials (such as seeds or plants) that have the same patented properties, if they are obtained independently of the patented biological material and by an essentially biological process. Patent protection does not extend to biological materials obtained by reproduction or multiplication.

	Luxembourg
Art. 47quinquies, Invention Patents Law
	There is no violation of patent rights in the field of agriculture if the violation is technically inescapable or has occurred by chance.

	Switzerland
 
	There is no violation of patent rights in the field of agriculture if the violation is technically inescapable or has occurred by chance.

	LIMITATION OF PATENT RIGHTS (RESEARCH & BREEDING EXCEPTIONS)
While most national patent laws only allow the experimental use of patented inventions (research on the invention), some laws go further and allow research with the invention, and at times more specifically allow for further breeding.

	Germany
Patent Law, Section 11.2
	The use of patented biological material for breeding, discovering and developing a new plant variety does not fall under patent protection, and can be done without the authorization of the patent holder.

	Italy
Article 68 of  Industrial Property Code
	Unlicensed experimental research on patented inventions, the use of biological material for cultivation purposes, and the discovery and development of other plant varieties is allowed without the authorization of the patent holder.

	Belgium
Art. XI.34 of the Economic Law Code
 
	Extended research exception in national patent law: research on and also with patented product/process is allowed.

	Latvia
Section 20 draft patent law
 
	The use of patented invention for further breeding is allowed. 

	Netherlands
Art. 53 of the Dutch Patents Act
	Research exception allows the use of patented invention and extended to the use of product obtained through research.

	BIODIVERSITY RELATED PROVISIONS (disclosure of origin of genetic material)
Some national patent laws include so-called disclosure requirements for patent applications that include genetic resources, in order to better comply with the obligations to ensure fair and equitable access and benefit-sharing, as enshrined in the Convention on Biodiversity, its Nagoya Protocol, and the International Treaty on Plant Genetic Resources for Food and Agriculture.

	Switzerland
Art. 49a of Patent Law
	The patent application must contain information on the source
of the genetic resource to which the inventor or the patent applicant has had access, provided that the invention is based directly on such resource, including mention of traditional knowledge of indigenous or local communities. If the source is known neither to the inventor nor to the patent applicant, the patent applicant must confirm this in writing.

	Belgium
Art. 16 of the Economic Law Code
 
	The patent application should include a mention of the origin of the plant or animal material from which the invention was developed, when it is known.



What is needed at European level? 
The most effective way to make clear there are major problems with the granting of EU patents is to change national patent laws, as explained above. For this, it is crucial that affected businesses (breeders, brewers, food producers, farmers, etc.) and civil society organisations raise their concern with their relevant ministries, asking them to change their national patent laws and support Austria’s national changes on European level. In most countries, the Minister of Justice is responsible for patent law, but this does vary. [You can find a draft letter in Annex X? NPOS can support with national contacts and a more technical letter] 

At the EU level, it must be made clear by the European Commission and Parliament that the current practice of the EPA is against the political consensus and the EU Biotech directive.

Finally, the European Patent Office must change its interpretation of the patent law back to the strong political consensus against patents on conventional seeds, and decide new implementing rules that reflect the “best practice” laws above.
How to become active within NO PATENTS ON SEEDS!
NO PATENTS ON SEEDS! is an international alliance of organisations against patents on seeds, plants and farm animals. The current priority is to stop patents on conventional seeds, including seeds produced by random mutagenesis and of course organic seeds in Europe. There is an increasing number of such patents, blocking access to genetic diversity and innovation in breeding. NO PATENTS ON SEEDS! is convinced that these patents are an abuse of patent law and pose a significant risk to our food security. The alliance includes environmental, farmers’, global justice and human rights organisations, as well as seed diversity organisations. 
Some milestones have been achieved, such as the decision of the Enlarged Board of Appeal of the EPO in 2020, stating that plants achieved by crossing and selection should not be patented. However, patents on plants are still being granting, covering thousands of gene variations and impacting dozens of varieties. This abuse of patent law needs to be stopped!
Supporters of recent petitions include a diverse range of organisations beyond the regular members of the coalition: Breeders, farmers’ umbrella organisations such as Copa/Cogeca, beer brewers from different countries, and religious organisations. We need many voices and joint action to stop patents on seeds, plants and animals.
How can you help?
You can stay updated by subscribing to the newsletter of NO PATENTS ON SEEDS! by sending an email to johanna.eckhardt@no-patents-on-seeds.org. There are various ways in which you can support the alliance: There are calls for partner organisations who are not yet members, and sometimes petitions you can endorse. Support in outreach to national stakeholders is much needed, e.g. helping with sending letters to politicians or organising national events. Please contact Johanna Eckhardt if your organisation could provide this kind of support johanna.eckhardt@no-patents-on-seeds.org  
For German speakers, we recommend ARCHE NOAH’s newsletter for updates on European and Austrian seed diversity news: https://www.arche-noah.at/newsletter If you need more information about the Austrian patent law, you are welcome to contact saatgutpolitik@arche-noah.at 





ANNEXES
links to full texts, if needed more detailed explanations, AT succss story
ANNEX: Full Texts of National Patent Laws
	Original text
	Unofficial translation

		[bookmark: _GoBack]Austria, Amendment to Patentgesetz, proposed on March 1, 2023

	§2 (1) … 
(2) Patente werden nicht erteilt für Pflanzensorten oder Tierrassen sowie für im Wesentlichen biologische Verfahren zur Züchtung von Pflanzen oder Tieren und die ausschließlich durch solche Verfahren gewonnenen Pflanzen oder Tiere sowie Teile von Pflanzen oder Tieren, die ausschließlich einem im Wesentlichen biologischen Verfahren zur Züchtung von Pflanzen oder Tieren entstammen, soweit sie zu Pflanzen oder Tieren regeneriert werden können. Der Begriff der Pflanzensorte wird durch Artikel 5 der Verordnung (EG) Nr. 2100/94 über den gemeinschaftlichen Sortenschutz, ABl. Nr. L 227 vom 1. September 1994 S. 1, in der Fassung der Verordnung (EG) Nr. 2506/95, ABl. Nr. L 258 vom 28. Oktober 1995 S. 3, definiert. Ein Verfahren zur Züchtung von Pflanzen oder Tieren ist im Wesentlichen biologisch, wenn es vollständig auf natürlichen Phänomenen wie Kreuzung, Selektion, nicht zielgerichteter Mutagenese oder auf in der Natur stattfindenden, zufälligen Genveränderungen beruht. Erfindungen, deren Gegenstand Pflanzen oder Tiere sind, können patentiert werden, wenn die Ausführung der Erfindung technisch nicht auf eine bestimmte Pflanzensorte oder Tierrasse beschränkt ist. 
2a) Abs. 2 erster Satz berührt nicht die Patentierbarkeit von Erfindungen,
a) die ein mikrobiologisches oder sonstiges technisches Verfahren oder ein durch diese Verfahren gewonnenes Erzeugnis zum Gegenstand haben, wobei ein mikrobiologisches Verfahren jedes Verfahren ist, bei dem mikrobiologisches Material verwendet, ein Eingriff in mikrobiologisches Material durchgeführt oder mikrobiologisches Material hervorgebracht wird, oder
b) die Pflanzen oder Tiere zum Gegenstand haben, die mit nicht zielgerichtete Mutagenese für andere als landwirtschaftliche, forstwirtschaftliche und gartenbauliche Zwecke gezüchtet werden.
	§2 (1) …
(2) Patents are not granted for plant and animal varieties and for essentially biological process for the breeding of plants or animals and the plants or animals obtained exclusively by such methods, as well as for the parts of plants and animals obtained exclusively by essentially biological process for the breeding of plants or animals if they can be regenerated to plants or animals.
…






A process for the breeding of plants and animals is essentially biological if it entirely based on national phenomena such as crossing, election, non-targeted mutagenesis or naturally occurring, random genetic changes. 






2a) Paragraph 2 sentence 1 shall be without prejudice to the patentability of inventions, 
c) which concern a microbiological or other technical process or a product obtained by means of such a process, where a microbiological process means any process in which microbiological
material is used, an insertion into microbiological material is made, or resulting in microbiological material


d) which concern plants or animals, which were produced using non-targeted mutagenesis for other than agricultural, forestry or horticultural purposes.
.

	§22 (1) …
(1a) Die Wirkung des Patentes erstreckt sich nicht auf die Nutzung biologischen Materials zum Zweck der Züchtung, Entdeckung und Entwicklung einer neuen Pflanzensorte.

(1b) Die Wirkung eines Patentes, dessen Gegenstand Pflanzen oder Tiere sind, erstreckt sich nicht auf Pflanzen oder Tiere mit denselben spezifizierten Eigenschaften, die unabhängig vom patentierten biologischen Material und mit im Wesentlichen biologischen Verfahren hergestellt wurden, sowie nicht auf biologisches Material, das aus diesem unabhängig hergestellten Material durch Reproduktion oder Vermehrung gewonnen wird. Dies gilt jedoch nicht für Pflanzen oder Tiere, die mit im Wesentlichen biologischen Verfahren im Sinne von § 2 Abs. 2a lit. b hergestellt wurden.

Erläuterungen (1b):

Ein Züchter erfüllt das Erfordernis der Unabhängigkeit
auch dann, wenn er Pflanzensorten Dritter (einschließlich jener des Patentinhabers) verwendet, die
wiederum ausschließlich mit einem im Wesentlichen biologischen Verfahren gewonnen wurden. Pflanzen
oder Tiere, die ausschließlich durch ein im Wesentlichen biologisches Verfahren gewonnenen wurden,
sind bereits gemäß § 2 Abs. 2 von der Patentierbarkeit ausgeschlossen und daher kein „patentiertes
biologisches Material“ im Sinne dieser Bestimmung. Der Ausnahmebestimmung in § 2 Abs. 2a lit. b (vgl.
Erläuterungen zu Z 1 bis 4) betreffend die Patentierbarkeit von Erfindungen, welche Pflanzen oder Tiere
zum Gegenstand haben, die mit nicht zielgerichtete Mutagenese für andere als landwirtschaftliche,
forstwirtschaftliche und gartenbauliche Zwecke gezüchtet werden, wird in diesem Zusammenhang jedoch gesondert Rechnung getragen. 
	§22 (1) …
(1a) The rights conferred by a patent do not extend to the use of biological material for the purpose of breeding, discovering and developing a new plant variety.
(1b) The rights conferred by a patent which concerns plants or animals do not extend to plants or animals with the same specified trait, which were produced independently from the patented biological material and with essentially biological processes, as well as not to biological material derived from that independent biological material through
propagation or multiplication. However, this does not apply for plants or animals, which were produced with essentially biological processes in the sense of § 2 (2a) (b).

Explanatory Notes (1b):
A breeder fulfils the requirement of independence also, when he uses plant varieties of third parties (including of the patent holder) exclusively obtained from essentially biologically processes. Plants or animals exclusively obtained from essentially biologically processes are already excluded from patentability according to § 2 (2) and cannot be “patented biological material” in the sense of this provision. The exemption in § 2 (2a) (b) (see the explanatory notes lines 1 to 4) regarding the patentability of inventions, which concern plants or animals, which were produced using non-targeted mutagenesis for other than agricultural, forestry or horticultural purposes will be taken into account separately. 





	FRANCE, Intellectual Property Code, amended by Law 2016-1087

	Article L611-19 I. - Ne sont pas brevetables : 
1° Les races animales ; 
2° Les variétés végétales telles que définies à l'article 5 du règlement (CE) n° 2100/94 du Conseil, du 27 juillet 1994, instituant un régime de protection communautaire des obtentions végétales ; 
3° Les procédés essentiellement biologiques pour l'obtention des végétaux et des animaux ; sont considérés comme tels les procédés qui font exclusivement appel à des phénomènes naturels comme le croisement ou la sélection ; 
3° bis Les produits exclusivement obtenus par des procédés essentiellement biologiques définis au 3°, y compris les éléments qui constituent ces produits et les informations génétiques qu'ils contiennent ;
Article L613-2-3 La protection conférée par un brevet relatif à une matière biologique dotée, du fait de l'invention, de propriétés déterminées ne s'étend pas aux matières biologiques dotées de ces propriétés déterminées, obtenues indépendamment de la matière biologique brevetée et par procédé essentiellement biologique, ni aux matières biologiques obtenues à partir de ces dernières, par reproduction ou multiplication.
	Article L611-19 Are not patentable: 
(3° bis) Products obtained exclusively by essentially biological processes as defined in 3°, including the elements that constitute these products and the genetic information they contain;
Article L613-2-3 The protection conferred by a patent relating to a biological material endowed with specific properties as a result of the invention, shall not extend to biological materials endowed with such specific properties, obtained independently of the patented biological material and by means of an essentially biological process, nor to biological materials obtained from the latter by reproduction or multiplication.

	LATVIA,  Patents law as amended in 2021

	20.pants. No patenta izrietošo izņēmuma tiesību ierobežojumi
No patenta izrietošās izņēmuma tiesības nevar īstenot attiecībā uz: 
6) bioloģiskā materiāla izmantošanu selekcijā vai citu augu šķirņu atklāšanu un izveidi.
(Ar grozījumiem, kas izdarīti ar 15.06.2021. likumu, kas stājas spēkā 12.07.2021.)

	Section 20. Limitations of the Exclusive Rights Resulting from a Patent The exclusive rights resulting from a patent shall not be implemented in relation to the […] (6) ) use of biological material in plant breeding or other discovery or creation method of plant varieties.


	ITALY ; Industrial Property Code (Legislative Decree No. 30 of February 10, 2005, as amended up to Legislative Decree No. 34 of May 19, 2020)

	
	Article 45 : (4) The following cannot be patented: ((b-bis) the plant varieties registered in the national register of biodiversity of agricultural and food interest as well as the varieties from which produce products characterized by the trademarks of protected designation of origin, protected geographical indication or traditional specialties guaranteed and from which traditional agri-food products derive)).
Art. 68. Limitations of the patent right
1. The exclusive right attributed by the patent right does not extend, whatever the object of the invention: acts carried out in the private sphere and for non-commercial purposes ((...));
((a-bis) the acts performed on an experimental basis relating to the object of the patented invention, or the use of biological material for cultivation purposes, or the discovery and development of other plant varieties;))
Art. 81-quinquies (Exclusions)
1.Without prejudice to the exclusions referred to in article 45, paragraph 4, the following are excluded from patentability: c) a simple DNA sequence, a partial sequence of a gene, used to produce a protein or a partial protein, unless the indication and description of a function useful for the evaluation of the industrial application requirement is provided and that the corresponding function is specifically claimed; each sequence is considered autonomous for patent purposes in the case of overlapping sequences only in the parts not essential to the invention.

	SWITZERLAND, PatentGesetz

	Art 49a Das Patentgesuch muss Angaben enthalten über die Quelle: 
der genetischen Ressource, zu welcher der Erfinder oder der Patentbewerber Zugang hatte, sofern die Erfindung direkt auf dieser Ressource beruht;
von traditionellem Wissen indigener oder lokaler Gemeinschaften über genetische Ressourcen, zu dem der Erfinder oder der Patentbewerber Zugang hatte, sofern die Erfindung direkt auf solchem Wissen beruht. 
* Ist die Quelle weder dem Erfinder noch dem Patentbewerber bekannt, so muss der Patentbewerber dies schriftlich bestätigen.
	Art 49a The patent application shall contain information on the source: 
of the genetic resource to which the inventor or the patent applicant has had access, provided that the invention is based directly on such resource;
of traditional knowledge of indigenous or local communities about genetic resources to which the inventor or the patent applicant has had access, provided that the invention is directly based on such knowledge. 
* If the source is not known to either the inventor or the patent applicant, the patent applicant must confirm this in writing.

	BELGIUM, Economic Law Code (federal), 28th February 2013 (Book XI)

	Art. XI.16. [1 § 1er. La demande de brevet doit contenir :  6° une mention de l'origine géographique de la matière biologique d'origine végétale ou animale à partir de laquelle l'invention a été développée, lorsque celle-ci est connue. 
Art. XI.34. [1 § 1er. Les droits conférés par le brevet ne s'étendent pas :
  a) aux actes accomplis dans un cadre privé et à des fins non commerciales;
  b) aux actes accomplis à des fins scientifiques sur et/ou avec l'objet de l'invention brevetée;
	Art. XI.16. [1 § 1. The patent application shall contain: (6) a mention of the geographical origin of the biological material of plant or animal origin from which the invention was developed, where this is known.
Art. XI.34. [1 § 1. The rights conferred by the patent shall not extend to:
  (a) acts performed in a private context and for non-commercial purposes
  (b) acts performed for scientific purposes on and/or with the subject matter of the patented invention;

	GERMANY, Section 11, PatentGesetz, 1980, amended in 2005. 

	
	Section 11: “The effect of a patent shall not extend to : 
1. acts done privately and for non-commercial purposes;
2. acts done for experimental purposes relating to the subject-matter of the patented invention;
2a. the use of biological material for the purpose of breeding, discovering and developing a new plant variety;

	LUXEMBOURG, Invention Patents Law, 20 July 1992 (as modified mainly by Law 7th April 2006) 

	
	Art. 47quinquies: The protection defined in articles 47bis and 47ter does not extend to biological material which has been obtained in the field of agriculture by chance or is technically inescapable. 

	NETHERLANDS, Dutch Patents Act

	
	Art. 53. 3. The exclusive right shall not extend to acts solely serving for research on the patented subject matter, including the product obtained directly as a result of using the patented process.
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