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The most relevant questions as raised in the letter of the Technical Board of Appeal are (1) the deposit under the Budapest treaty and (2) if claim 3 and 5 are related to plant variety. 
(1) the EPC demands to deposit material at a "international depositary authority" (IDA). There is no exception from this rule.
This deposit under Budapest treaty shall
- avoid the companies has to make a deposit at several national gene banks 
- make sure that the material is avaiblable and viable during the whole period of time while the patent is valid. 
To achieve the adequate availability, a set of regulation is published in the Annex of the treaty furnishing the requirements for deposit in accordance with the treaty. 
For example, Bussas et al (2017) write: „IDA tests the viability of the biological material promptly after receipt and stores the organisms for the minimum period of 30 years as specified by the treaty (Sharma and Shouche, 2014). The treaty also stipulates further storage of 5 years after the most recent request for the furnishing of a sample of the strain (Note 1). Samples of the deposited material are furnished for testing and verification to the entitled parties.“ 
No such rules and regulations apply to other gene banks. Therefore, even if accessibility would be given, the availability of the material is not provided in accordance with the EPC. 
(2) Claim 2 and 5 are directed to plant varieties as defined in Rule 26 (4): 
"Plant variety" means any plant grouping within a single botanical taxon of the lowest known rank, which grouping, irrespective of whether the conditions for the grant of a plant variety right are fully met, can be: 
(a) defined by the expression of the characteristics that results from a given genotype or combination of genotypes,
(b) distinguished from any other plant grouping by the expression of at least one of the said characteristics, and
(c) considered as a unit with regard to its suitability for being propagated unchanged.“
This is fully identical with the plants as claimed in claim 3: 
„Plant according to any one of the preceding claims, wherein said plant is an inbred plant or hybrid plant.“ 
Inbreeding is a technique used in selective breeding. It result in plant which are homozygoteous  in respect to a specific genetic conditions and helps to ascertain the type of gene action affecting a trait. In plant breeding, inbred lines are used as stocks for the creation of hybrid lines to make use of the effects of heterosis. 
To achieve these features, a genotype is needed, surrounding the specific genetic element. 
In conclusion, the definition of ‘inbred’ refers to a genotype  as described in Rule 26(4). 
