EPO grants patent on water melons for BASF 

Bushy growth habit of plants occurred just by occasion 

xx Date / Company Nunhems / BASF has received a European patent on water melons (EP2814316) derived from conventional breeding. The plants show a bushy growth habit, originally detected in a home garden. According to the patent, the genetic condition for bushy growth just occurred by occasion. Nunhems applied known breeding methods to generate melon fruits without kernels from these plants. The main advantage: These plants need less space for growing. The patent covers the plants, the seeds and the fruits. 

Patents on conventional bred plants are probited in Europe. However, the European Patent Office (EPO), which renders profits from granting of patents, found ways and means to circumvent the prohibitions: According to a recent decision of the EPO (G3/19) the prohibition only has to be applied on patents applied after June 2017. The reasoning: It is assumed that the EU came up with a new interpretation of a Directive which also is applied by the EPO. However, as the analysis of No Patents on Seeds! now shows, the decision G3/19 is based on a incorrect findings. In fact, since 1998, the EU considered plants and animals derived from conventional breeding as being excluded from patentability and never had allowed any of these patents. 

“It is surprising to see how the EPO is twisting the facts. Our analysis shows: the setting of a date to apply the prohibition was set without sufficient reasons”, NPOS says. “In consequence, plants are declared as technical inventions which just were detected in home gardens. BASF as well as the EPO are profiting from this situation, however the public is betrayed.“  

The EPO has been established further legal loopholes: Random mutations are regarded as inventions to same extent as genetic engineering. Also this practice is in contradiction to the interpretation of patent law by the EU. 

Before this background, No Patents on Seeds! has initiated a petition, demanding the EPO to stop granting of further patents until the open legal questions have been sorted out. So far, around 200.000 individuals have signed onto it. The current practice of the EPO will also be put in spotlight by an upcoming public hearing: on 8 of June 2021, the Technical Board of Appeal will take a decision on a patent on barley and beer which is owned by the breweries Carlsberg and Heineken. The patent is based on a  random mutation in the genome of the barley. 
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