














Patent applications 
on conventional breeding 

of plants 







‚Jordan‘ Virus: 10 patent applications of 

5 different companies are targeting same 

chromosome, with overlapping claims

https://www.no-patents-on-seeds.org/en/report2022



Granted patents 
on conventional breeding 

of plants 







existing population genotyping
phenotyping 

Claims:

All plants and gene variants 
(EP 3560330: if not exclusively 
derived from crossing and selection)

Use of gene variants 
for further breeding (selection)

Use of plants 
for further breeding

additonal marker genes 

random mutagenesis 

CRISPR/Cas

transgenesis 

actual process 

toppings  (not neccessary)

Content of the KWS patents 



Effects of KWS-type patents 

Claims:

All plants and gene variants 
(Rule 28 (2): if not exclusively 
derived from crossing and selection)

Use of gene variants 
for further breeding (selection)

Use of plants 
for further breeding

legal uncertainties: who is concerned? 

How about own breeding material, varieties from 
other breeders or native populations? 

Who is allowed to use methods for identification? 

technical hurdles 

How to identify the gene variants / patented material 
in practice? 

How to distinguish randomly mutated plants from those 
derived from crossing and selection?

dependencies and costs 

Legal expertise / consulting 

Lab analyis for identification 

Lincense fees (maybe several patent holders)

Contracts and stewartship 

Further use of the own varieties 





Legal situation 



Legal background: Patents & technical 
inventions concerning plants

 EU patent directive 98/44 allowed patents on technical inventions concerning plants 
and animals (Art. 4.2) for the first time in Europe. 

 This is in form of an exemption from Article 53 (b) of the European Patent Convention 
(EPC), which prohibits patents on plant varieties as well as on plant breeding based on 
essentially biological processes. 

 The wording of EU directive (1999) and the historical background (EPC 1973) make it 
clear that the exemption from the prohibition is only applicable to plants derived from 
genetic engineering (including genome editing). 

 Therefore, the prohibitions in Article 53 (b) are fully applicable to plants derived from 
essentially biological processes with outcomes that cannot be directly controlled by 
technical means, e.g. random mutations or crossing and selection. 

 If patents on technological inventions are granted, the scope of the patents has to be 
restricted to the specific technical processes and any products thereof, so that 
conventional breeding is not affected. 



Art 53 (b), EPC and 
EU Directive 98/44/EC, Art 4 

Art 53 (b), EPC and Article 4 (EU Patent Directive): the probitions
The following shall not be patentable:
(a) plant and animal varieties;
(b) essentially biological processes for the production of plants or animals.

Article 4 (EU Patent Directive): the exemption from the prohibitions 
Inventions which concern plants or animals shall be patentable if the 
technical feasibility of the invention is not confined to a particular plant or 
animal variety.



Random mutations are technical inventions? 

Within the meaning of Article 53 (b), the processes of ‘random 
mutagenesis’ have to be considered as essential biological 
(conventional breeding): these processes do not allow the direct 
insertion of an intended trait in a targeted way. They are simply a 
tool to enhance genetic diversity. The processess and resulting 
genetic changes cannot be considered to be technical inventions 
within the meaning of the EU patent directive (G02/07 and 
G1/08).





Plant variety protection (PVP) law and
breeders exemption 

The PVP law gives freedom to operate for all breeders to use all varieties  
on the market to breed even better varieties and market them 
independently. 

Under patent law, there is only a limited breeders exemption: One may 
breed, but is not allowed to market the new variety without license 
contract. 

Thus patents can be used to control, to hamper or even block access to 
the biological resources needed by all breeders. It ends the freedom to 
operate. 



Consequences for KWS maize patents

No technical invention in the meaning of EU Dir. 98/44

Violation of Art 53 (b): 
● The plants claimed are plant varieties 
● The processes used are essentially biological 



Conclusions



Patents on processes including crossing and selection, or the 
use of naturally occurring or randomly generated genetic 

variations, have to be prohibited, as well as the extension of 
patents on genetically engineered processes to plants and 

animals and plant and animal varieties obtained from 
conventional breeding. 



The correct interpretation of the EPC should be implemented as 
soon as possible by a simple majority vote in the Administrative 

Council of the EPO.

In addition, national legislation of the contracting states of the 
EPO should be adopted with the inclusion of the correct 

interpretation of patent laws.  

The EU should take a lead. 



A first model law was established in Austria, in 2023. Article 2, 
para 2.3. reads (own translation): 

“A process for breeding of plants or animals is essentially 
biological, if it is exclusively based on natural phenomena such 

as crossing, selection, non-targeted mutagenesis or random 
genetic variations that occur in nature.”

 https://www.parlament.gv.at/gegenstand/XXVII/ME/229?selectedStage=100



Thanks for your attention! 

https://www.no-patents-on-seeds.org/en/report2023
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