Opportunity to Comment regarding draft report No Patents on Seeds! (not for public dissemination)

Report title: 
Eleven reasons (and more) why Europe needs to ban patents on food plants and farm animals 
New applications to patent plants and animals derived from conventional breeding 

Text referring to Bayer (Monsanto and Seminis):

p. 9
4. The No Patents on Seeds! mission 
Corporations such as Bayer (Monsanto), Corteva (DowDupont), BASF and Chemchina (Syngenta) will prevail if patents on plants and animals are not stopped. They already own more than 50 percent of the international seed market through acquisition of breeding companies from all over the world.[footnoteRef:1] Moreover, they could shut down free access to biological diversity needed by other breeders if they also own patents on seeds. [1: 	See also: https://etcgroup.org/sites/www.etcgroup.org/files/files/etc_platetechtonics_a4_nov2019_web.pdf ] 

Bayer Response: 
The patent systems in each country or region sets the framework and requirements for all patents. Patents on plants, plant products and native traits should be subject to the same requirements for patentability as for other inventions. Any invention that meets the requirements of the intellectual property laws should be patentable. The patent system is a long-established system that actually increases access to knowledge, biodiversity and germplasm. The patent application must describe the invention in sufficient detail to enable those working in the technical area to make and use the claimed invention. The scientific and technical knowledge facilitate the creation of further improvements and innovations. Also, to the extent such information is not within the scope of the claims of the patent, the information may be used by others. 

In addition, for many patents related to plants, a deposit of seed is made to a seed depository. Although the use of the deposited seed is restricted during the term of the patent, the seed may be obtained after expiration thereby increasing access to the germplasm and technology. If a patent application was not filed, no one would ever have knowledge of the trait, invention or access to the germplasm. 

Bayer also has entered into a number of licenses and continues to offer licenses to patents related to plants, plant products and native traits in vegetables. Bayer, on its Seminis website, provides an electronic licensing platform with terms for licenses on certain of the vegetable patents (http://www.seminis-us.com/e-licensing/). : 

Patents in agriculture are important for many of the same reasons they are valuable in other areas like pharmaceuticals, manufacturing and household products: they promote innovation, investment and progress.  Patents pave the way for new products and technology, promote biodiversity, and have directly led to an increase in food production and more efficient use of resources. Plant related inventions have been developed to reduce pesticide use, reduce irrigation, or reduce fertilizers so plants can do more with less.  

Intellectual property is fundamental to bringing new products and technology to consumers. Without the patent system, companies would not be able to make the significant, necessary and continuous investments in research and development that lead to the types of innovations needed to meet the challenges facing today’s farmers.  

Without patents, the wheel of invention stops. Innovations would be kept secret. Transparency would be gone. Product pipelines for public and private developers alike, would run dry. A patent provides its holder with a limited period of protection to work with their invention, allowing them to invest significant resources in getting a product or technology to market while continuing to funnel the returns for future research and development. 

p. 13-14:
Most patent applications were filed by Bayer (Monsanto) followed by the Dutch company, Rijk Zwaan, that stated: “However, extending patents to cover biological material can hinder innovation.”[footnoteRef:2]  There might indeed be cause for concern since, as shown in Figure 4, the numbers of all plant patent applications per year is much higher for the agrochemical companies (such as Bayer) compared to traditional breeders such as Rijk Zwaan. Thus, in the long-term, it is unlikely that traditional breeding companies can survive as independent entities under these conditions. As experience shows, the dynamics within the patent regimes mostly in favour of the larger companies.  [2: 	https://www.rijkzwaan.com/opinion ] 
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Figure 3: Companies which filed patent applications at WIPO 2018 – 2019 on conventional breeding (own research). 
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Figure 4: Patents on plants - number of patent applications for all plants under PCT/WIPO categorised by companies. Research according to official classifications (IPC A01H or C12N001582). Source: www.kein-patent-auf-leben.de/patentdatenbank/ 

Bayer Response
Although the source, search parameters, and criteria for the graphs associated with this excerpt are unclear, Bayer believes that the actual number of patent applications filed by Monsanto/Seminis in 2018 and 2019 with claims directed to native traits is significantly lower than indicated with less than 10 patent applications filed. Since Bayer has a broader portfolio of crops than most of the other companies, the relative number of filings for Bayer over this period would be comparable to those for other seed companies.

Bayer acknowledges that certain breeders in Europe have raised concerns about patents on native traits in plants and strongly believes that the solution is not to exclude these plant-related inventions from the scope of patentable subject matter in Europe. Bayer is committed to an ongoing dialog and to identifying opportunities to address any concerns while maintaining the integrity of the patent system in Europe for patents on plant related inventions.

Bayer supports broad licensing of its patents related to plants, plant products and native traits in vegetables. Any interested party may contact Bayer directly for a license to a patent. Bayer also provides an e-licensing platform to provide transparency on the terms for licenses under certain of the patents. In addition, Bayer supports the transparency efforts of the European seed industry with respect to patents related to commercial vegetable varieties and contributes information to the Euroseeds PINTO (Patent Information Transparency Online) database: https://www.euroseeds.eu/pinto-patent-information-and-transparency-on-line/. 





p. 19:
8. Exploiting the legal chaos: four patent applications on diverse methods of conventional plant breeding
In June 2017, the Administrative Council of the EPO decided that patents on plants and animals derived from processes of conventional breeding would no longer be granted. More specifically, the decision excluded patents on those plants and animals bred by crossing and selection.  As a consequence, the EPO revoked the Monsanto patent on ‘severed broccoli’ (EP 1597965). This broccoli variety, which is derived from crossing and selection, is supposed to grow a little bit higher and can therefore be harvested more easily.[footnoteRef:3] However, after a decision taken by the Technical Board of Appeal of the EPO (T1063/18) nullified the decision of the Administrative Council,  Monsanto (Bayer) has now announced it will file an appeal against this decision (T2840/18). [3: 	https://www.no-patents-on-seeds.org/en/patent-cases/severed-broccoli ] 


No Patents on Seeds! has found many new patent applications filed in 2018 and 2019 that exploit this legal chaos in a similar way to Monsanto`s attempt in the case of the broccoli. They are once more trying to claim plants derived from all methods used in conventional breeding, including crossing and selection, as their invention. 

In the following sections, we have included four examples from our research which are also representative for around 50 recent of patent applications, all claiming many different methods of conventional breeding and the resulting plants.

Bayer Response
The excerpt above fails to present a complete picture of the case and activities at the EPO. We realize, though, that completing this picture with the key technical facts in the hopes of avoiding oversimplification and misinformation, will carry with it additional complexity. But we hope you take the time to understand our concerns and we are more than happy to have a further conversation with you on this matter. 

The scope of patentability for plants under Article 53(b) EPC has been the subject of several proceedings at the EPO for more than a decade. 
· The Enlarged Board of Appeal (EBA) issued a decision on the interpretation in the decisions G2/12[footnoteRef:4] (tomato) and G2/13 [footnoteRef:5](broccoli).  [4:  https://www.epo.org/law-practice/case-law-appeals/recent/g120002ex1.html]  [5:  https://www.epo.org/law-practice/case-law-appeals/recent/g130002ex1.html] 

· Subsequently, the Administrative Council of the EPO implemented Rule 28(2). 
· A Board of Appeal of the EPO decided in 1063/18 that Rule 28(2) was in contradiction to Article 53(b) as interpreted by the EBA.  
· A referral is pending before the EBA in order to address these issues. 
· The EPO has stayed all patent applications related to plants produced by conventional breeding.  

EP 1597965
· It was reviewed and granted by the EPO in June 2013 and is directed to a clean stem trait obtained from a source of broccoli. 
· For more than 10 years, Seminis’ plant breeders identified unique broccoli traits, including those that allow varieties to be bred with novel stem characteristics. 
· Instead of the stem having numerous large leaves close to the crown, the stem of the developed broccoli is elongated and is free of large leaves close to the crown. 
· This trait provides the ability to develop varieties which can be harvested faster, and easier. 
· An opposition to the EP 1597965 was filed in March 2014. 
· The Opposition Division issued a decision based on the implementation of Rule 28(2) revoking the patent. 
· In light of the decision in 1063/18 and the pending referral before the EBA, Bayer appealed the decision. 
8.1 Muskmelons with red flesh 
Together with its vegetable breeding company, Seminis, Monsanto (Bayer) filed a patent claiming muskmelons (Cucumis melo) with red flesh (WO2019040455). What does the company claim to have ‘invented’? The melons were simply characterised according to their colour. Subsequently, plants producing melons with intensive red flesh were crossed with other melons to combine the colour with sweet taste and early ripening. 

Afterwards, some marker genes were identified that could be used to select the desired plants. In the patent, the company claims the plants as well as seeds inheriting a trait that makes the flesh of the melons red. The harvested melons are part of the ‘invention’.
 
[bookmark: _GoBack]The patent shows how normal plant breeding, based on the selection of a phenotype, is turned into an invention with zero technological effort, simply by adding some ‘technical toppings’ such as marker genes. These kinds of patents were excluded from patentability in the 2017 Administrative Council decision. However, the patent might nevertheless be granted if the legal uncertainty arising from the decision taken by the Technical Board of Appeal of the EPO in 2018 (T1063/18) prevails. 

Bayer Response
Bayer does not agree with the paper’s characterization of the invention and believes that the relevant patent offices will examine the application (W02019040455) according to the requirements for patentability.  Bayer files patent applications with the expectation that they will be reviewed and evaluated by the examiners under the relevant requirements for patentability. The EPO and other patent offices are responsible for assessing patentability and granting patents.  
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