Patents on CRISPR/Cas are threatening traditional breeding 

Handover of barley plants to the European Patent Office 

13 October 2021 / Despite many breeders want to avoid genetic engineering, especially patents on the CRISPR/Cas techniques are increasingly becoming a threat for them. Today, No Patents on Seeds! is protesting against this development by handing over barley plants to the European Patent Office (EPO) in Munich. The barley was provided by an organic plant breeder whose work is endangered by seed patents. 

“Despite patent law only allows for patents on genetic engineering, the EPO treats random mutations as patentable inventions as well. In consequence, patents such as on CRISPR-technology can also concern traditionally bred plants”, NPoS  says. “This loophole is systematically used by companies to expand their patent monopolies to conventional breeding.” 

In June 2021, the EPO finally confirmed a patent (EP 2373154) on barley for brewing and declared the plants to be a patented invention. The barley which is patented by company Carlsberg, is derived from conventional breeding methods and not genetically engineered. According to European patent law, only technical processes such as used in genetic engineering can be patented. However, the EPO is ignoring the legal provisions: According to a document authored by the President of the EPO, random mutations are considered equal to processes genetic of genetic engineering. This interpretation was also applied in the case of the barley patent. 

“The current practice of the EPO is like an invitation to companies to render patents on conventional breeding. Our research shows that Bayer, Corteva, BASF, the KWS and Carlsberg now all are trying to systematically escape the legal prohibitions”, NpoS says. 

Indeed, in many patent applications no difference is made between genetic engineering and conventional breeding. Instead all plants with specific genetic characteristics are claimed as ‘inventions’, no matter where they were generated. If such patents are granted, they cover all plants (or animals) with the described characteristics. 

As the patent applications on barley show, the degree of legal uncertainties and costs being caused by this situation can block breeders from providing new varieties. Also breeders working for organic agriculture, can by stopped from providing their varieties after decades of breeding. 

No Patents on Seeds! is demanding a conference of the responsible ministers of the 38 contracting states of the EPO. The aim is to strictly confine the grant and the scope of patents to genetic engineering processes. 

“According to the European Patent Convention, the ministers of the contracting states are supposed to meet every five years to discuss pertaining questions of patent law. However, no such conferences have been taken place since more than 20 years. Now it is time that politicians take their responsibility”, NpoS says. 

Before this background and while a meeting of the Administrative Council which is taking place, the barley plants are handed over to the EPO. The Administrative Council, consisting of experts from the 38 contracting states of the EPO, is responsible for the correct interpretation of European Patent law. However the Council was not yet able to solve the problem. 


2
