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The enforcement of a patent is the responsibility of the patent holder, it is up to the patent holder to initiate infringement proceedings against an alleged infringer. Moreover, the patent holder must prove or at least bring strongly convincing evidence that the alleged infringer does indeed infringe. Proving infringement of patents claiming plant-related inventions will in most cases be a technical as well as legal challenge.
Infringement proceedings are rare in our industry. To the best of my knowledge Syngenta does not have any ongoing litigation proceedings enforcing a European patent claiming a plant related invention. There are good reasons for this scarcity of cases.
First, infringement proceedings are – even for a company such as Syngenta – costly procedures, not only in terms of lawyers and patent attorney bills, but they also absorb an inordinate amount of internal resources and management attention. Secondly, starting legal action against another party can have detrimental consequences for commercial relationships because in an ever-increasing interconnected economy, another legal party has a high probability to be a customer, a customer of a customer, a supplier, or a collaboration partner. Third, in most countries, if not all, infringement proceedings take a long time (several years) - certainly when these proceedings pertain to cases involving complex technology - to come to a final decision and are thus not the correct “tool” to resolve commercial issues which often have a shorter time horizon. Fourth, the decades-long discussion around the patentability of certain plant-related inventions and the continued legal and political debate, that – with all due respect – has not increased the clarity of the legal situation reduce considerably the predictability of the outcome of the proceedings and very likely take away the possibility of any preliminary measures. Fifth, in the case of the existing licensing practices “in the field”, a judge might very well be inclined to strongly urge the parties to come to a contractual arrangement rather than resorting to injunctions. Finally, when starting an infringement action, the patent holder must expect the logical defense, i.e. an attack on the invalidity of the patent thus introducing the risk that the patent is lost or severely reduced in scope. Hence, a decision to enforce a patent by starting infringement proceedings, is not taken lightly and it will only be used as a tool of last resort.
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