Dear …

as you know No Patents on Seeds! since many years is fighting against patents on conventional breeding. 

We congratulate you for the decision of the EPO Administrative Council in June 2017 to exclude plants and animals derived from essentially biological methods for breeding from patentability! This decision was now confirmed by the decision G3/19 of the Enlarged Board of Appeal. 

But there are still problems that need to be solved by the Administrative Council to achieve sufficient legal certainty and clarity. The most decisive issue: The document prepared by the former President of the EPO, Mr. Benoît Battistelli, prepared for the meeting of the Administrative Council in June 2017, is in contradiction to the previous decisions G1/08 and G2/07 of the Enlarged Board of Appeal. These decisions concern the definition of essentially biological processes, which is highly relevant for distinguishing those plants and animals which are excluded from patentability under Rule 28 (2).

The criteria as defined by G1/08 and G2/07 for patentability of technical (non-essentially biological) processes are fulfilled by techniques of genetic engineering (including genome editing): With the help of these techniques it is possible to directly insert a new trait into plants and animals. However, these techniques are fundamentally different to processes used in conventional breeding such as spontaneous mutations or random mutagenesis. These methods typically do not allow to directly insert a new trait for example into a given plant variety, but require crossing and selection to establish the trait. However, in the document as prepared by the President, these categories, methods and techniques are presented as being equivalent for the decision making. 

Since the document prepared by the President has to be considered as ‘document préparatoire’ it may be considered as legally binding for the interpretation of the new Rule 28(2). However, given the legal architecture of the EPC, it is also clear that no decisions can be taken which are in contradiction to its Articles, Rules and the decisions made by the Enlarged Board of Appeal. Therefore, we urgently request further activities to be taken by the Administrative Council to safeguard further decision making and ending a long period of legal uncertainty. In the light of G1/08 and G2/07, the fundamental differences between conventional breeding and genetic engineering have to become clearly defined criteria for decision making on patents. 

In the document attached we deliver arguments on this specific topic which meanwhile were discussed with several legal experts, some of them also being members of the Administrative Council. After having had the possibility to explain our arguments in physical or virtual meetings, they seem to consider our arguments as valid and relevant. However, we still need further support from more experts of the Members states to table our analysis in the patent law committee and in the meeting of the Administrative Council. 

Therefore, we kindly ask you for a direct virtual meeting that gives us the opportunity to explain our findings and to receive your questions and comments. In this context we also hope to find the possibility for further discussion about the other topics raised in the document attached. 






