Eleven reasons why Europe needs to ban patents on food plants and farm animals

New report about patent applications on conventional plant and animal breeding

XX April 2020 / Today, No Patents on Seeds! published a new report about patent applications on conventional plant and animal breeding. From the beginning of 2018 until the end of 2019, In 2018-19, around 450 patent applications were filed at the WIPO for plants and plant breeding, with more than 100 applications covering conventional breeding. Within the report, eleven examples are presented in more detail, showing cases of biopiracy, claims on vegetables, beer and barley and farm animals. Despite the political consensus that conventional plant and animal breeding should be excluded from patentability, many of these patents will be granted by the European Patent Office (EPO) if the Contracting States do not take further action.

If conventionally bred plants and animals are claimed in patents as ‘inventions’are patented, they cannot be used for further breeding without the permission of the patent holder. The seed company can therefore control, hamper or block access to the biological material covered by the patent. This can have major negative impacts onputs at risk future of breeding since access to biological diversityfuture food security, as access to genetic material is the starting point for the breeding of new plant varieties. is key. 

Race to patent plant traits continues 

[bookmark: _GoBack]“The race among the seed giants to patent plant traits continues. For example, we found applications to patent There are examples such as specific pepper plants, originally collected in Mexico, but their usage in plant breeding now is supposed to be covered by monopolistic patent claims. Other examples concern natural resistance to plant diseases found in wild populations of basil,  or musk melons with intense red color, and  or endive plants with show reduced browning after harvest – to name just a few, says XXX” says XX. “All these plants are not derived from methods of genetic engineering but just theconventional breeding methods such as the random mutagenesis result of random processes as well as of and crossing and selection, not genetic engineering.” The legal loopholes that allow such plants to be patented must be closed, once and for all.”, says …  “These processes are in no way technical ‚inventions‘, but in terms of patent law, they are non-patentable ‚essentially biological processes‘ for breeding.” 

There are further patent applications claiming spinach, maize, tomatoes, allium, artichokes, eggplants, beet, broccoli, cassava, cauliflower, celery, cotton, potatoes and rice. Patent applications were also filed on animals used for food production covering cattle, pigs, sheep, horses, goats, rabbits and poultry. While at the moment, these are just pending applications, not all, but many of them finally will be granted if legal chaos, as currently observed at the European Patent Office (EPO), is not endedresolved.

Legal chaos at the EPO 

The wording of European patent law prohibits the patenting of non-technical breeding, involving “essentially biological .processes. However, the EPO created a situation of large legal uncertainty by decision of its Administrative Council which, in 2017, prohibited patents just of some, but not all plants and animals derived from conventional breeding. In particular, random mutations, which have been used in conventional breeding for decades and rely on natural processes in the plant genome, were considered as patentable. In addition, in 2018, in case of patent on pepper, the EPO generelly allowed for such patentsdetermined patents were generally allowed on all plants and animals derived from conventional breeding. Faced by its own legal chaoscontradictions, the EPO in 2019, stayed all further patenting in the field of conventional breeding. Now, in 2020, it is expected that further decisions are taken. 

Contracting States must act to create legal clarity and stop patents on life

In practice, a clear distinction between the profoundly different areas of ‘biological’ processes (conventional breeding) and technical interventions (old and new methods of genetic engineering) can be easily made: conventional breeding starts from a broad range of genetic diversity, followed by further crossing and selection. In this context, also chemical or physical effects can be used to increase genetic diversity. However these methods are not targeted. On the other hand, technical methods of genetic engineering involve the insertion of additional DNA sequences or the direct change of specific genes by using specific ‘biological mutagens’. 

The report of No Patents on Seeds! shows, how companies will try expand their control on food production in Europe if the current problems are not solved and no clear distinction is made between technical inventions and processes at random. 

In its campaign, No Patents on Seeds! wants to safeguard ‘freedom to operate’ for all European breeders, gardeners and farmers involved in conventional breeding, growing and conservation of food plants and farm animals. Access to biological diversity needed for further breeding must not be controlled, hampered or blocked by any patents. 
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