European Patent Office: green light to finally prohibit patents on plants and animals 

Enlarged Board of Appeal agrees with current interpretation of patent law 

xx xx 2020 / Patents on plants and animals derived from conventional breeding can be fully prohibited in Europe. This is the result from a verdict, published today by the Enlarged Board of Appeal, the highest legal body of the European Patent Office (EPO). In its verdict, the Board agrees with the interpretation of European patent law as it was decided by the 38 member states of the EPO in 2017. No Patents on Seeds! appreciates the decision and demands further political decisions to be taken to close still existing loopholes. Access to biological diversity needed for further breeding must not be controlled, hampered or blocked by any patents. 

“In the name of European public, gardeners, farmers and consumers, we welcome this decision which now can put an end a decade full of legal absurdity and chaotic decision making at the EPO. Breeding of plants and animals emerged from human civilisation and was not invented by any company. Plants and animals derived from conventional breeding have to be treated as a common good which can freely be used for further breeding”, … demands for No Patents on Seeds!     

“There still a huge risk that big corporations such as Bayer (Monsanto), BASF, Syngenta and Corteva (DowDuPont) try to abuse patent law to take control on our daily food”, says for No Patents on Seeds! “The problem is not yet solved. Further political decisions still have to be taken.” 

Indeed, there are still reasons for concern. As a recent report from No Patents on Seeds! shows, clear definitions are needed to distinguish patentable technical inventions from the random processes used in conventional breeding. If there is no adequate definition made, technical toppings such as describing random mutations in plants or animals, still can be used to claim plants and animals as ‘inventions’. There are several examples showing how companies easily can escape the current prohibitions, such as European patents on barley and beer, melons or lettuce. 

[bookmark: __DdeLink__5006_1298114136]“Processes known as genetic engineering are fundamentally different from those as used in conventional breeding. Processes used in conventional breeding are not targeted, nor technical nor inventive”,  explains for No Patents on Seeds! “This fundamental difference and its consequences still needs to be spelled out in clear rules and the decision making at the EPO.” 

As patent research shows, hundreds of patents which concern conventional breeding are pending. Just recently around 100 new applications were identified, claiming patents on basil, pepper, maniok and barley as well as on cattle, sheeps and pigs. If conventionally bred plants and animals are patented as ‘inventions’, they cannot be used for further breeding without the permission of the patent holder. However, access to biological diversity is crucial for breeding. This was also made clear by statements of breeding companies, quoted in the report of No Patents on Seeds!.

The wording of European patent law prohibits the patenting of non-technical breeding. However, a decision taken in 2017 by the Administrative Council at the EPO, created a great deal of legal uncertainty, which prohibited some, but not all, patents on plants and animals derived from conventional breeding. No Patents on Seeds! now will extend its European network to move politicians to take decisions before end of the year. Before final decisions are not taken, all respective pending patent applications have to be stayed, as it was already decided by the President of the EPO in 2019. 
