Patents on ‘New Genetic Engineering’ are threatening traditional breeding 

No Patents on Beer! protesting with empty beer bottles at the European Patent Office 

13 October 2021 / Europe is faced with hundreds of patents on seeds which might granted soon. Thereby, also breeders that want to avoid genetic engineering, are threatened increasingly by patents on ‘New Genetic Engineering’ (such as CRISPR/Cas techniques) Today, No Patents on Seeds! is protesting against this development by handing over 38 empty beer bottles to the European Patent Office (EPO) in Munich. In the bottles, the flags of the 38 contracting states of the EPA are placed, which today are represented in a meeting of the Administrative Council. 

“The empty bottles are meant as a warning to the 38 contracting states, to finally implement the prohibition of patents of conventional bred plants and animals”, Giulio Carini says for WeMove Europe. “Those who grant patents on plants like barley might soon be faced with the consequences themselves.” 

Patent law only allows for patents on technical processes such as genetic engineering, while patents on ‘essentially biological processes’ are prohibited. However, the EPO treats random mutations as patentable inventions as well and, based on this practice, already granted several patents such as on barley plants used for brewing.  

“By equalizing of genetic engineering with random mutations, the EPO has opened a gate to circumvent the existing prohibitions. In consequence, companies now increasingly mix technical with non-patentable processes, to expand their patent monopolies to conventional breeding”, Verena Schmitt from Umweltinstitut München says. 

In June 2021, the EPO finally confirmed a patent (EP 2373154) on barley for brewing and declared the plants to be a patented invention. The barley which was filed for patent by company Carlsberg, is derived from conventional breeding methods and not genetically engineered. According to European patent law, only technical processes such as used in genetic engineering can be patented. However, the EPO is ignoring these legal provisions: According to a document authored by the President of the EPO, random mutations are considered equal to processes genetic of genetic engineering. This interpretation was also applied in the case of the barley patent. 

“The Administrative Council which is meeting today, has to stop a breaking of the dams! The current practice of the EPO is like an invitation to companies apply for hundreds of patents on seeds which can concern thousands of conventionally bred plant varieties conventional breeding. Our research shows that Bayer, Corteva, BASF, the KWS and Carlsberg now all are trying to systematically escape the legal prohibitions”, Johanna Eckhart says for No Patents on Seeds!. 

Indeed, in many patent applications no difference is made between genetic engineering and conventional breeding. Instead all plants with specific genetic characteristics are claimed as ‘inventions’, no matter how they were generated. By doing so, it is mostly referred to the potential of the CRSPR/Cas technology that in theory can be used to generate similar genetic mutations as derived from conventional breeding. If such patents are granted, they cover all plants (or animals) with the described characteristics. 

As the patent applications on barley show, the degree of legal uncertainties and costs being caused by this situation can block breeders from providing new varieties. Also breeders working for organic agriculture, can by stopped from marketing their new varieties after decades of breeding. 

Before this background and while a meeting of the Administrative Council which is taking place, the empty beer bottles are handed over to the EPO. The Administrative Council, consisting of experts from the 38 contracting states of the EPO (inlcuding states like Switzerland), is responsible for the correct interpretation of European Patent law. However, so far, the Council was not able to solve the problem. 


Contacts 


Further Information 
2
