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Mr/Mrs

Minister .................................

Federal Ministry xx
Conference of ministers of the contracting states of the EPO / 

Prohibition of patents on conventionally bred plants and animals 

Dear Mr/Mrs xx
We are writing to you out of concern for future food security in the contracting states of the European Patent Office (EPO).

Please allow us to briefly introduce ourselves: No Patents on Seeds! (https://www.no-patents-on-seeds.org/en) is an international alliance and since 2018 also registered as an association based in Munich. The members of the association currently include the following organisations: Arbeitsgemeinschaft bäuerliche Landwirtschaft (AbL), Arche Noah, Biorespect, Bund Naturschutz in Bayern (BN), Corporate Europe Observatory, Danish Seed Savers, Gen-ethical network (GeN), IG Nachbau, No patents on life!, Oxfam, ProSpecieRara, Public Eye, Plataforma Transgénicos Fora, SWISSAID and the Umweltinstitut München. 
In particular, we advocate for a ban on the patenting of conventionally bred plants and animals. No Patents on Seeds! wants to preserve the independence of breeders, gardeners and farmers who breed, cultivate or reproduce conventional plants and animals. Access to biodiversity, which is needed for further breeding, must not be controlled, hindered or blocked by patents. 

The fundamental problem 
Patents on seeds pose one of the greatest risks to global food security and regional food sovereignty. This is because patents give a monopoly position, meaning that these patented plants and animals cannot be used by other breeders, nurseries or in agriculture for further breeding without the consent of the patent holder. In many cases, patents also extend to the use of the crop for food production. Our concern is that as a result a handful of international corporations can increasingly gain control over the production of our food. The corporations can decide what we eat, what farmers produce, what the food trade offers and how much we all have to pay for it in the end. This development also has consequences for the global South. 

Legal background 
Here in short the legal background and current developments: 

The European Patent Convention (EPC) states that "essentially biological processes for the production of plants or animals" may not be patented (Article 53b, EPC). However, this prohibition is not precisely formulated in the EPC. Its implementation therefore requires a more precise interpretation. For more than ten years, the European Patent Office (EPO) has been discussing how to implement the ban on patenting conventionally bred plants and animals. 

Although a new rule for interpreting the prohibition was adopted in 2017 (Rule 28 (2), EPC), not only genetic engineering processes are patented to this day, but also breeding based on random genetic modifications and conventional breeding processes. Examples are patents covering malting barley, bush melons, tomatoes and lettuce. So far, neither the EPO nor the representatives of the member countries, who meet regularly in the EPO Administrative Council, have been able to solve the problem. 

Current development 
Now the problem is being exacerbated by 'new genetic engineering' techniques: tools such as CRISPR/Cas can also be used to imitate the results of conventional breeding. Many companies deliberately blur the line between genetic engineering and conventional breeding in their patent applications. If the patents are granted, they can also affect plants (or animals) from conventional breeding and with accidental genetic modifications. To ensure that the existing bans do not become ineffective, legally effective regulations are needed to limit the scope of the patents.

Current patent research
 shows that this is not just a theoretical problem: large corporations such as BASF, Bayer-Monsanto, DowDupont (Corteva) or even KWS try to exploit the existing legal loopholes as much as possible. In their patent applications, they use special formulations that mix technical elements (such as CRISPR/Cas) with common methods of conventional breeding to give the impression of a technical invention. This systematically blurs the boundaries between conventional breeding and genetic engineering. A closer study of the patent specifications reveals that very often the corresponding technical procedures were not used at all to achieve the respective breeding goals. However, if these patents are granted, they extend to all plants (or animals) with the corresponding genetic traits - regardless of how they came about. 

If patents are not clearly limited to genetic engineering methods that are actually used, this can have serious consequences for breeding, agriculture and consumers. They will become more and more dependent on large corporations that control access to the biological resources needed for further breeding. 

Can disclaimers be a solution? 
The EPO proposes a so-called 'disclaimer' to solve the problem. A disclaimer is inserted into the wording of the claims and can limit the scope of a patent. For example, if genetically modified 'mammals' are claimed, 'humans' must be excluded in the disclaimer because patent law prohibits claims to the human body. Now, a disclaimer should also be used when patent claims cover both plants (or animals) from technical processes and plants (or animals) from non-patentable processes. The basis of the disclaimer is the definition of 'essentially biological process'. This is intended to exclude plants (or animals) bred by non-technical processes. However, plants (and animals) with random mutations are not affected by the definition of 'essentially biological processes' currently used by the EPO. Therefore, these are also not excluded by the disclaimer. Rather, random genetic changes (mutations) are equated with changes that are targeted and technically induced, such as caused by genetic engineering (or genome editing). That is why disclaimers, as they are currently applied, are not a solution to the problem. 

Convocation of a conference of the contracting states
Against this background, we are counting on the governments of the contracting states to take their responsibility. To this end, an international conference of the relevant ministers should be convened. According to the European Patent Convention (Article 4a), such conferences should take place at least every five years to discuss issues of patent law. However, to our knowledge, no such conference has taken place in the last 20 years. In any case, after years of legal uncertainty, political decisions at the highest level are now needed. Only through a political initiative by national governments can the patent ban on conventional plants be enforced. Patents on processes based on crossing, selection or random genetic changes (mutations) must be ruled out, as must the extension of claims of genetic engineering patents to conventionally bred plants and animals. Therefore, in order to enforce the existing prohibitions, patents covering plants and animals must be strictly limited to genetic engineering techniques. 

If the necessary decisions are not taken, the continued legal uncertainties, political controversies or patent disputes may significantly hinder further plant breeding or, in certain cases, make it impossible and even endanger the existence of smaller breeders. The effects can threaten the future of food and agriculture as well as the preservation of our livelihoods. Climate change can significantly increase these risks. 

Necessary measures 
There are at least two key points which, in our view, need to be changed in order to bring into force the existing prohibitions of patenting "plant and animal varieties" and "essentially biological processes for breeding". These points would also have to be made the subject of the international conference:

1. Definition of "essentially biological processes": it must be clarified that the definition of "essentially biological processes" includes all processes commonly used in conventional breeding, including random mutagenesis and individual stages of the processes such as selection and/or propagation.

2. Limiting the scope of patents: In order to enforce the existing prohibitions, patents covering plants and animals must be strictly limited to genetic engineering techniques. 

We therefore demand that the ministers of the contracting states of the EPO meet within one year for a conference to take effective measures against patents on conventional breeding of plants and animals. Patents on processes based on cross-breeding, selection or random mutations must be excluded, as must the extension of claims of genetic engineering patents to conventionally bred plants and animals. 

Dear Minister ............., we would like to ask you for a personal meeting so that we can express our concerns and our requests directly. We also hope for your active support in convening the international conference that will be necessary to finally clarify the legal issues. 

Yours sincerely, 

xxx
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